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MEMORANDUM 

 

January 17, 2014 

 

 

TO: Tribal Health Clients 

 

FROM: Hobbs, Straus, Dean & Walker, LLP  

 

Re: Status update on anti-kickback statute safe harbor provisions for Indian 

health providers 

 

 The federal Anti-Kickback Statute (AKS) imposes civil and criminal penalties 

upon anyone who “knowingly and willfully solicits or receives any remuneration” in 

return for a referral under a federal health care program.  42 U.S.C. §§ 1320a-7a(a)(7), 

1320a-7b(b).  The statute’s broad application prompted Congress to require that the 

Department of Health and Human Services (HHS) promulgate regulations, referred to as 

“safe harbor” provisions, exempting certain programs or business practices from the 

application of the statute.  See 42 U.S.C. § 1320a-7b(b)(3)(E).   

 

HHS’s Office of the Inspector General (OIG) has created a list of safe harbors, 

and each year OIG solicits recommendations for additional safe harbors.  See 42 C.F.R. § 

1001.952.  For instance, in 2007 OIG amended its regulations to provide a safe harbor for 

certain arrangements involving Federally Qualified Health Centers (FQHCs).  42 C.F.R. 

§ 1001.952(w).  However, there is currently no safe harbor specific to Indian health care 

providers.  A safe harbor modelled after the FQHC safe harbor would protect 

remuneration in the form, for instance, of discounts, goods, items, services, donations, 

and loans.  This protection would allow Indian health care providers to enter into a 

variety of legitimate business arrangements that otherwise might run afoul of the AKS.  

For instance, a safe harbor specific to Indian health may enable tribes to ensure the 

availability of specialist services by allowing a specialist to use tribal clinical space in 

return for providing discounts to the tribe’s contract health services program. 

 

In response to OIG’s December 2011 solicitation for proposals to develop or 

modify safe harbor provisions, we assisted the Tribal Technical Advisory Group (TTAG) 

and the National Indian Health Board (NIHB) to submit comments proposing several new 

safe harbors for Indian health care providers, including one modeled after the safe harbor 

provided to FQHCs.  Like the FQHC safe harbor, this safe harbor for Indian health care 

providers would seek to exclude from the AKS remuneration that “furthers a core 

purpose of the Federal health centers program: ensuring the availability and quality of 

safety net health care services to otherwise underserved populations.”  72 Fed. Reg. 

566632 (Oct. 4, 2007).  Other safe harbors proposed by TTAG and NIHB included safe 

harbors for waivers of beneficiary coinsurance and deductible amounts, exchanges 
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among Indian health care providers, transfers from Indian health care providers to Indians 

eligible for or receiving the services of that provider, and arrangements to share facilities 

and resources among Indian health care providers and other health care providers. 

 

OIG responded to the TTAG and NIHB proposals in its Fall 2012 Semiannual 

Report to Congress, stating that “OIG is considering whether to promulgate a safe harbor 

that would address the concerns described in this proposal.”
1
  However, OIG has failed to 

take any action on this issue to date.   

 

On December 27, 2013, OIG issued its latest solicitation for new safe harbors.  78 

Fed. Reg. 78807 (Dec. 27, 2013).  Because OIG has thus far failed to act, the TTAG may 

reiterate its request for a new safe harbor for Indian health care providers by submitting 

comments to OIG and will be requesting a meeting with OIG on this important issue.  

The deadline for public comments is 5 p.m. on February 25, 2014. 

 

If you have questions about this report or would like assistance with drafting a 

comment to submit to OIG, please contact Elliott Milhollin at (202)822-8282 or 

emilhollin@hobbsstraus.com; Geoff Strommer at (503)242-1745 or 

gstrommer@hobbsstraus.com; or Starla Roels at (503)242-1745 or 

sroels@hobbsstraus.com.   

 

 

                                                      
1
 Office of the Inspector General, Semiannual Report to Congress April 2013–September 2013, Appendix 

F, p. 29, http://oig.hhs.gov/reports-and-publications/archives/semiannual/2012/fall/sar-f12-fulltext.pdf. 
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